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I. STANDING OF PETITIONER


ORS 197.830(2) establishes two requirements for a petitioner to have standing to appeal a land use decision. A petitioner must have:

 “(a) Filed a notice of intent to appeal as provided in subsection (1) of [ORS 197.830]; and (b) Appeared before the local government . . . orally or in writing.”

Petitioner has met both aspects of the standing test established by ORS 197.830(2). A notice of intent to appeal, as provided in ORS 197.830(1), was filed on June 5, 2009. Petitioner appeared before the local government, both orally and in writing.  Rec. 180.   Therefore petitioner has standing to appeal the county’s decision.

II. STATEMENT OF THE CASE

A. Nature of the Land Use Decision and Relief Sought

Petitioner challenges Linn County’s decision approving a Comprehensive Plan map amendment and zoning map amendment on a 15-acre property.  The county’s decision amended the Plan map designation from Rural Residential Reserve-Farm/Forest to Non Resource and the zoning designation from Farm/Forest (F/F) to Non Resource – 5-acre minimum (NR-5).  Rec. 1.   


Petitioner requests that the Land Use Board of Appeals (LUBA) remand the county’s decision because the decision does not comply with the statewide planning Goals and improperly construes the applicable law and because the county’s findings are insufficient to support the decision and are not supported by substantial evidence in the record.  ORS 197.835(6) and (9); OAR 661-010-0071(2). 
B. Summary of Arguments

The county failed to evaluate the application under the applicable Goal 4 rules.  The county’s findings fail to address compliance with OAR 660-006-0010 or 660-006-0005(2) or to determine the potential forest productivity of the property as measured by cubic feet per acre per year.  The county’s findings are insufficient to support its conclusion that the subject property is unsuitable for forest use.  

The county’s findings that the subject property is unsuitable for farm use are insufficient to support its conclusion that the subject property is unsuitable for farm use and are not supported by substantial evidence in the whole record.
Therefore the county’s decision should be remanded.  ORS 197.835(6), (9), and (1)(b); OAR 661-010-0071(2)(a) and (b).

C. Summary of Material Facts

 The subject property is a rectangular parcel located approximately 800 feet west of the intersection of Rock Hill Drive and South Fifth Road, on the south side of Rock Hill Drive, about one mile south of the City of Lebanon.  Rec. 13.
The subject property is developed with one single-family dwelling and a barn on the northernmost 1/3 of the property nearest Rock Hill Road.  South of the dwelling site is a gently sloping wooded area and further south is native grassland.  Two acres have been in timber deferral since 1991.  Rec. 14.  
In 1992 the subject property was partitioned from the property to the south to create two 10- and 26-acre parcels, respectively.  A property line adjustment between the two parcels in 1997 resulted in the current configuration of the property.  Rec. 13.
Approximately 65% of the property is Class VI soils and 35% is Class IV soils.  The Class VI soils include 2.37 acres of 104E Witzel very cobbly loam and 6.93 acres of 79C Philomath cobbly silty clay.  The Class IV soils include 4.00 acres of Bashaw silty clay and 1.70 acres of Dixonville silty clay loam.  Rec. 14, 49, 181.  Two acres have been in timber deferral since 1991.  Rec. 14.
The properties to the west and south of the subject property are designated and zoned F/F, as is some land to the north.  Rec. 48.  Applicant states that these lands are used for “hobby pasturing.”  Rec. 15.  Adjoining the subject property, tax lots 1001, 1002, 1006, and 503 across Rock Hill Drive are receiving either farm or forest deferral.  Rec. 180.  Directly north of the subject property across Rock Hill Drive is a 14-acre RR-zoned property used for grass seed production and pasture.  Rec. 15.  Lands adjoining the subject property to the east are zoned R/R.  Rec. 48.
On September 30, 2008, the applicant submitted an application for a Comprehensive Plan map amendment and zoning map amendment on a 15.00-acre property identified as 12S-2W-27 Tax Lot 1000.  The proposal was to amend the Plan map designation from Rural Residential Reserve-Farm/Forest to Non Resource and amend the zoning designation from Farm/Forest (F/F) to Non Resource – 5-acre minimum (NR-5). Rec. 90, 1.  The proposal would allow the creation of two additional parcels and dwellings.  Rec. 7.

A public hearing was held before the Planning Commission on April 14, 2009.  Rec. 198.  At the end of the hearing the Planning Commission voted 4-2 to recommend approval of the request.  Rec. 4.  The Board of Commissioners conducted a public hearing on May 6, 2009, which concluded with the Board approving the application.  Rec. 3.  The Findings and Conclusions were adopted, the decision became effective, and Notice of Adoption was mailed on May 27, 2009.  Rec. 3.
Petitioner filed a timely Notice of Intent to Appeal the county’s final decision on June 5, 2009.  

III. LUBA’S JURISDICTION

The appealed land use decision is a final decision of a local government concerning the application of statutes, state land use goals, LCDC administrative rules, and local plan provisions and regulations; and is, therefore, a land use decision within the meaning of ORS 197.015(10).  LUBA has jurisdiction over this matter under ORS 197.825.

IV. ASSIGNMENTS OF ERROR

A. FIRST ASSIGNMENT OF ERROR:  The county made inadequate findings not supported by substantial evidence in the whole record in determining that the subject property is not forest land protected by Goal 4.
A county decision to change the plan designation of land from a resource designation to a nonresource designation requires findings that the subject land does not meet the Goal 4 definition of “forest land.”

In this case the county’s decision relies on the county’s findings that soils on the subject property “are rated as cubic foot site class VI or site index 60 (100 year basis)” and that “[n]o commercial forest uses could be carried out on this property.”  The county’s findings in turn include and are based on a letter from William H. Roach, Senior Forester with Jackson and Prochnau, Inc.
  Rec. 6.  That letter is found at Rec. 73 – 76.

The county’s findings do not include any evaluation of the forest production capability of the property expressed in cubic feet per acre per year, nor does Mr. Roach’s letter contain such information.  The source of the site index data given by Mr. Roach is not revealed in his letter.  The county’s findings refer to Mr. Roach’s letter, and its conclusion that no “commercial forest uses” could be carried out on the property reiterates the conclusion of Mr. Roach in that letter.  Rec. 6.  His conclusions, in turn, are based on his calculations that “timber would be a losing investment due to the long holding period and low harvest volume” and that the potential future harvest has a negative present value.
  Rec. 74, 76. 

On March 21, 2008, the Land Conservation and Development Commission (LCDC) adopted amendments to OAR 660-006-0005(2) and 660-006-0010.
  Those amendments became effective on April 18, 2008.  The amended rules are clear that (a) the determination of forest production capability must be expressed as cubic feet per acre per year as defined in OAR 660-006-0005(2); and (b) the forest productivity analysis must be based on one of the specifically listed sources or another source that the State Forester, not the county, has determined is “of comparable quality”; or (c) that any alternate methodology must be based on the specified Department of Forestry technical bulletin and must be approved by the Oregon Department of Forestry.


LUBA has held that LCDC intended the Goal 4 rule amendment to clarify and limit the types of data that may be relied upon in determining forest productivity and that, where the record does not demonstrate that the sources of data the county relied upon satisfy the amended rules, remand is warranted.  Anderson v. Lane County, 57 Or LUBA 562, 572 (2008).

Petitioners raised the issue of compliance with OAR 660-006-0005(2) and 660-006-0010 and argued that the forest productivity of the subject property must be determined and evaluated as measured by cubic feet per acre per year.
  Rec. 185. The productivity determination must based on data from ODF-approved sources or using ODF-approved and reviewed methodology.  See letter from ODF explaining implementation of OAR 660-006-0005(2), Rec. 191, 194.
The county failed to evaluate the application under the amended Goal 4 rules.  The county’s findings fail to address compliance with OAR 660-006-0010 or 660-006-0005(2) or to determine the potential forest productivity of the property as measured by cubic feet per acre per year.  Therefore the county’s decision should be remanded.  ORS 197.835(6) and (9); OAR 661-010-0071(2).
B. SECOND ASSIGNMENT OF ERROR:  The county made defective and insufficient findings not supported by substantial evidence in the whole record in determining that the subject property is not agricultural land protected by Goal 3.
1. The county’s findings.
The county failed to make express findings explaining why the subject property is not “agricultural lands” protected by Goal 3.  The county rather refers to the Exhibit A attached to the county’s decision.
  Exhibit A is titled “Applicant’s Information.” In addition, a report from Agronomic Analytics is appended to “Applicant’s Information.”  The dispersion of the county’s findings makes the somewhat difficult task of identifying and compiling them, as is done below, necessary to understanding the facts and reasoning supporting the county’s decision.
 The “Applicant’s Information” describes the limitations of the predominant Class VI soils as described in the NRCS soil survey and concludes that, because of these limitations of the soils, the subject property is not “suitable for farm use.”  Rec. 17-19.
The “Applicant’s Information” also addresses the six factors listed in OAR 660-033-0020(1)(a)(B).  
Soil fertility:  The discussion references the NRCS Soil Survey and concludes:

“[S]oil fertility, a general measure of several factors, is low.”  Rec. 23.  
Suitability for grazing:  The discussion again references the NRCS Soil Survey and concludes:

“[T]his site is not suitable for effective, commercial use.”   Rec. 23.  
Climatic conditions:  The discussion mentions “several practical problems posed for irrigating this kind of terrain, as mentioned by the NRCS report”, and concludes:

“[Available water is not held long enough in the soil horizon to promote good plant growth.”  Rec. 23.
Existing and future availability of water for farm irrigation purposes:  
“[L]imitations of water for irrigation purposes were discussed in response to LCC 905.910(A), earlier in this application.

That earlier discussion is found at Rec. 18.  It concludes:
“The availability of water for agricultural purposes requires major draws during the warm growing season.  This is a different type of use [from residential] that often requires higher yield wells.  Also, holding tanks are not uncommon in this vicinity for residential use.  Holding tanks are not as practical for agricultural use because of the need for higher peak uses and march [sic] larger holding tanks than are typically used for residences.

“The shallow soil on the Morris property may also cause erosion problems if there is a reliance on heavy irrigation for crops.  As previously mentioned, the soils on the Morris property are typically well drained, but shallow and subject to erosion under wet conditions.  The conclusion is that irrigation using on-site wells, even if adequate water is available, is not practical.”  Rec. 18.

Existing land use patterns:  The discussion concludes:

“Dwellings on the applicant’s property will be compatible with adjacent uses. The amendment will not adversely impact the overall land use pattern in the area.  As the applicant’s property is surrounded by a combination of existing R/R-5 exception area and by residences created under previous Rural Residential zoning, the proposed residence is therefore a continuation of established land use pattern.”  Rec. 24.
Technical and energy inputs required:  the county’s finding in its entirety provides:
“The practical difficulty of cultivating this site [see NRCS comments regarding tillage] is significant.  Extensive terracing is expensive to construct and maintain, and to date, no crops are raised in this area that warrant that kind of major physical site alteration.  The rocky soils reduce the practicability of grazing as well as increases the energy required to have a practical farm use.  The Witzel soil has significant limitations for fertilizing, as noted by the NRCS report.  Massive fertilization is specifically discouraged by the NRCS report, in part because of the shallow soil and the steep terrain.  This is also an energy input issue that makes this property a Non-resource site.  The rapid drainage means irrigation water would not stay in the upper soil layers long enough to promote effective plant growth. 
“Also note that the front 1/3 is separated from the back 2/3 by a sloping woodlot area, dividing the 15-acre property into two distinct smaller fields.  This makes cultivation and harvesting less economical, for large modern equipment and crop techniques.”  Rec. 25.  
Accepted farming practices:  This finding consists of a single sentence:
“The significant cautionary observations by NRCS regarding standard farming limitations have been raised previously in this application.”

The county also adopted as part of its findings a report produced by Agronomic Analytics, found at Rec. 50 – 55.  That report concludes that the subject property could return $1,875 per year if used to raise sheep, $2,250 if used to raise cows, and $2,400 if used to raise hay.  Rec. 52.
2.  FIRST SUBASSIGNMENT OF ERROR:  The county’s findings are defective and insufficient to support the decision.
Regarding suitability for grazing, the county found that the subject property “is not suitable for effective, commercial use.”  The county’s finding is inadequate to support the county’s conclusion that the subject property is not “agricultural land.”  Land that is suitable for noncommercial but profitable farm use must be protected under Goal 3. Wetherell v. Douglas County, 54 Or LUBA 604, 611 (2007).
Regarding climatic conditions, the county found that “available water is not held long enough in the soil horizon to promote good plant growth.”  The county’s findings fail to explain why the fact that “available water is not held long enough in the soil horizon,” even if true, leads to the conclusion that “good plant growth” is not possible through the application of appropriate irrigation practices or why soils on the subject property is not suitable for hay production or seasonal grazing, as the agronomist’s report concedes they are.  Rec. 52.  The county’s findings are inconsistent, as agronomist’s report (adopted as part of the county’s findings) states not only that the soils are suitable for hay and pasture, but that they could be improved “through the use of moderate fertilization, liming, and weed control.”  Rec. 52.
Regarding availability of water for farm irrigation purposes, the county failed to find that irrigation water is not or could not be made available.

Regarding existing land use patterns, the county failed to explain why the existing land use pattern in the area makes the subject property unsuitable for farming.  Several adjacent and nearby properties are being put to farm use.  Rec. 180.  The county’s findings fail to explain why the subject property could not be put to farm use as are other similarly situated properties in the area, either alone or in conjunction with surrounding farm uses.

Regarding technological and energy inputs required, the county found that site conditions “reduce the practicability of grazing” and make “cultivation and harvesting less economical, for large modern equipment and crop techniques.”  The county failed to find that site conditions make farm use uneconomical or the land unsuitable for farm use even if it might not be suitable for “large modern equipment and crop techniques.”  The county’s finding also states that the “massive fertilization” discouraged by the “NRCS report” is an energy issue that makes the property nonresource.  However, the county inconsistently finds that productivity of the soils could be improved “through the use of moderate fertilization, liming, and weed control.”  Rec. 52.  Presumably, moderate fertilization would not raise as much of an energy issue as the “massive fertilization” that the county also finds necessary but discouraged. 
Regarding accepted farming practices, the county refers to the “significant cautionary observations * * * regarding standard farming limitations found in the NRCS Soil Survey.  The county’s findings fail to identify specific limitations or explain why those limitations cannot be overcome using accepted farming practices, as suggested in its findings (the agronomist’s report at Rec. 52) and as similar limitations evidently have been overcome on adjacent or surrounding properties that are being put to farm use.

Finally, the county found that the subject property could be put to a farm use so as to produce a positive “total return.”  Rec. 52.  The county’s finding is inconsistent with a conclusion that the subject property is not suitable for farm use – that is, being put to farm use for the purpose of making a profit in money.  Wetherell at 608.
As the county’s findings are insufficient to support its conclusion that the subject property is unsuitable for farm use, the county’s decision should be remanded.  OAR 661-010-0073(2)(a); ORS 197.835(6) and (11)(b). 

3.  SECOND SUBASSIGNMENT OF ERROR:  The county’s findings are not supported by substantial evidence in the whole record.

The county’s findings regarding five of the six factors listed in OAR 660-033-0020(1)(a)(B) cite to the NRCS Soil Survey.  However, the relevant portions of the NRCS soil survey are not included in the record, quoted in the text of the Applicant’s Information or attached reports, or otherwise found in the record.
The county’s finding regarding availability of water for farm irrigation purposes fails to cite to any supporting evidence in the record.  The Staff Report notes that “[t]here is an existing well on the property, according to the applicant, however, specific information regarding quality or quantity has not been provided.”  Rec. 87.  The Staff Report also notes that the well logs in the record at Rec. 61 – 66 indicate nearby wells “produce between 12 and 70 gallons of water per minute[.]”  Rec. 87.

The county’s findings that the subject property cannot be put to farm use using accepted farming practices fail to point to any evidence in the record explaining why the farm uses on similar adjacent and nearby properties are not “accepted farming practices” or to any history of failed attempts to put the subject property to farm use.
Regarding climatic conditions, the county found that “available water is not held long enough in the soil horizon to promote good plant growth.”  This conclusion is not supported by any evidence in the record.  

The county’s conclusion that the subject property is not suitable for farm use is belied by evidence in the record produced by the applicant’s own farm consultant that the soils on the subject property are suited for hay and pasture and could even be improved, and that the property could be operated for farm use so as to realize a profit in money.  Rec. 52.

As the county’s findings that the subject property is unsuitable for farm use are not supported by substantial evidence in the whole record, the county’s decision should be remanded.  OAR 661-010-0073(2)(b); ORS 197.835(6) and (9)(a)(C).
V. CONCLUSION

The county failed to evaluate the application under the applicable Goal 4 rules.  The county’s findings fail to address compliance with OAR 660-006-0010 or 660-006-0005(2) or to determine the potential forest productivity of the property as measured by cubic feet per acre per year. The county’s findings are insufficient to support its conclusion that the subject property is not “forest lands” and the county’s decision is not supported by substantial evidence in the record.  

The county’s findings are insufficient to support its conclusion that the subject property is unsuitable for farm use.  The county’s findings that the subject property is unsuitable for farm use are not supported by substantial evidence in the whole record.
Therefore the county’s decision should be remanded.  ORS 197.835(6), (9), and (1)(b); OAR 661-010-0071(2)(a) and (b).
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� The county’s Resolution and Order No. 2009-205 states that the findings are attached at Exhibit 1.  Rec. 4.  Exhibit 1 in turn provides that in includes those documents attached as Exhibit A.  Rec. 6.


� The county’s decision also incorporates a finding that the subject property could produce a total return of $219,650 if used for timber production.  Rec. 52.


� LUBA has held, in the context of an exception to Goal 4, that a conclusion that a property has a negative present net value is inadequate to demonstrate that forest uses are “impracticable.”  See Friends of Yamhill County v. Yamhill Co., 38 Or LUBA 62 (2000).


� The text of OAR 660-006-0005(2), as amended, provides:


“‘Cubic Foot Per Acre’ means the average annual increase in cubic foot volume of wood fiber per acre for fully stocked stands at the culmination of mean annual increment as reported by the USDA Natural Resource Conservation Service (NRCS) soil survey information, USDA Forest Service plant association guides, Oregon Department of Revenue western Oregon site class maps, or other information determined by the State Forester to be of comparable quality. Where such data are not available or are shown to be inaccurate, an alternative method for determining productivity may be used. An alternative method must provide equivalent data as explained in the Oregon Department of Forestry’s Technical Bulletin entitled ‘Land Use Planning Notes Number 3 dated April 1998’ and be approved by the Oregon Department of Forestry.”


OAR 660-006-0010, as amended, provides:


“Governing bodies shall include an inventory of “forest lands” as defined by Goal 4 in the comprehensive plan. Lands inventoried as Goal 3 agricultural lands or lands for which an exception to Goal 4 is justified pursuant to ORS 197.732 and taken are not required to be inventoried under this rule. Outside urban growth boundaries, this inventory shall include a mapping of average annual wood production capability by cubic foot per acre (cf/ac). If site information is not available then an equivalent method of determining forest land suitability must be used. Notwithstanding this rule, governing bodies are not required to reinventory forest lands if such an inventory was acknowledged previously by the Land Conservation and Development Commission.”





� Friends of Linn County introduced data from sources either specified in OAR 660-006-0005(2) or approved by the State Forester and provided calculations based on that data showing that the subject property is capable of producing 57 cf/ac/yr of Douglas fir.  Rec. 181, 186-190.


While no productivity “threshold” has been established in law, below which land is not considered to be “forest lands” (see Palmer v. Lane County, 44 Or LUBA 334 (2003),  LUBA has rejected a finding that Goal 4 did not apply to land simply because it had a cubic foot site index of only 63 cf/ac/yr.  Waugh v. Coos County, 26 Or LUBA 300, 314 (1993).  LUBA has also questioned whether evidence that the subject property could produce only 48.48 cf/ac/yr was sufficient to conclude that the property was not “suitable for commercial forest uses.”  Dept. of Transportation v. Coos County, 35 Or LUBA 285, 294 n 5 (1998), rev’d on other grounds 158 Or App 568, 976 P2d 68 (1999).


ODF and other technical references use 20 cubic feet per acre per year as the minimum threshold for defining commercial forest land.  Rec. 194.





� The county’s Resolution and Order No. 2009-205 states that the findings are attached as Exhibit 1.  Rec. 4.  Exhibit 1 in turn incorporates documents identified as Exhibit A.  Rec. 6.






