Stacy C. Posegate, Attorney at Law
Joel Kalberer, Attorney at Law
Sean T. Malone, Attorney at Law
Ralph Bloemers, Attorney at Law
Eugene J. Karandy, Attorney at Law

Re: State of Oregon, et al v. Linn County, et al
Case No. 08-3137

Dear Counsel:

This case comes before the Court on a Petition for Writ of Review of a decision by Defendant Linn County approving an application by Defendants Eugene and Viola Glender for a vested rights determination to develop certain real property described in Linn County Resolution and Order 2008-350 dated August 12, 2008.

Plaintiff is State of Oregon and is represented by Stacy C. Posegate, attorney at law. 

Friends of Linn County, an Oregon nonprofit corporation and John Mouille have intervened and are represented by attorneys Sean T. Malone and Ralph O. Bloemers.

Defendant Linn County is represented by Eugene J. Karandy, Deputy District Attorney. 

Eugene Glender and Viola Glender have intervened and are represented by Joel Kalberer, attorney at law. 

The Court has received written memoranda and has heard oral arguments from each of the above parties, with the exception of Defendant Linn County. The Court has also received and reviewed the record which was considered by Linn County in making its decision.

The parties agree on the procedural background and timing of events in this case. The Court will confine its remarks to those factual and legal matters with which the parties do not agree.

Costs incurred.

Although the parties do not completely agree, the Court does find that the County appropriately found the Glenders to have incurred at least $61,088.15 toward completion of this project. The parties agree that certain other costs were inappropriately considered, but disagree as to the two following items: The Glenders claim $53,040 for the value of land dedicated to the County, and $310,000 for a Letter of Credit (“LOC”) given to the County to secure the ultimate construction of a roadway in connection with the subdivision. 

The Court notes that each of these transactions occurred after the voter approval of Measure 49, but before the effective date of that measure. The parties have each cited the case of Clackamas County v. Holmes, 265 Or 193 (1973). Discussing the factors to be considered in determining whether a landowner has acquired a vested right to continue a development, the Court stated, at page 198:

“Other factors which should be taken into consideration are the good
faith of the landowner, whether or not he had notice of any proposed
zoning or amendatory zoning before starting his improvements......”

A fair reading of Holmesis that one who incurs expenses after knowing of an imminent change in the law - in this case the enactment of Measure 49 - does so at the risk that such additional expenses may not be considered in determining whether substantial costs have been incurred toward completion of the project. The Court does not find that the Glenders acted with a sinister or dishonest motive. Rather, the Court finds that whatever costs they may have incurred after the passage of Measure 49 were not incurred with the reasonable expectation that such expenses would be included in determining whether costs to that point were “substantial.”

The Court also notes that the LOC for $310,000 is not in the name of the Glenders, but is an obligation of David J. Irvine and Lois L. Irvine. The only indication in the record of an agency relationship is a statement in correspondence from the Glenders’ attorney that the Irvines were acting as agents for the Glenders. There is no evidence, however, as to the nature and extent of the agency relationship; the amount of control, if any, exercised by the Glenders over the purported agent; and no evidence one way or the other whether the Glenders are or may become liable to the financial institution which issued the LOC, or to the Irvines, should Linn County choose to draw on those funds. Given the absence of such evidence, the County erred in determining that the Irvines were acting as agents and that the Glenders themselves incurred this expense.

In any event, the Court finds that there is very little doubt that the County would be legally unable to use the LOC to install a road for a subdivision which is impossible to be constructed because of a change in the law or a court ruling. Similarly, there is very little question but that the Glenders would be successful in accomplishing a rescission of the property dedication should the County be unable or unwilling to allow home construction on these lots.

For the above reasons, the Court finds that there was not substantial evidence in the record for Linn County to determine that the Glenders incurred expenses greater than $61,088.15 toward completion of this project. 




Total cost of project.

The Glenders argue, and Linn County so found, that the total cost of the project was $624,290. The reasoning was that the Glenders did not themselves plan to actually construct homes on the lots, but only to construct a subdivision such that lots could be sold to individuals who would then construct homes thereon. Plaintiff and Intervenor-Plaintiffs argue that the total project costs must include construction of homes on the lots. 

The Court agrees that the ultimate cost of construction must be considered in determining whether expenses incurred represented a substantial portion of the cost of the total project. This view is supported by the Court of Appeals in Webber v. Clackamas County, 42 Or App 151 (1979). Similarly, in Beggerstaff v. Board of Commissions (BOC) & Ralph and Norma Johnson, Yanhill County Circuit Court, Case No. CV08-0224 (2008), Judge Collins went to some length to articulate and rule that “use” of property must necessarily include more than the mere recording of a plat, but must also include the total cost of establishing the use. This Court agrees with that portion of Judge Collins' decision.

In the instant case, it is argued that the only “evidence” of construction costs was an assertion in a letter dated April 24, 2008 and submitted to the County by 1000 Friends of Oregon. That letter indicated:

"According to the attached census data, the average new house in the 
western United States costs $120.66 per square foot, not including the
cost of the improved lot, and is 2449 square feet, for an average cost
per new home of $295,496."

While it is the finding of this Court that Linn County erred by not considering construction costs in determining the total cost of the proposed residential use, the Court would be reluctant to find that the above assertion from 1000 Friends of Oregon constituted substantial evidence. There are obviously far too many variables in home construction to apply an average for the entire Western United States in deciding what is proposed to be built on these particular 15 lots.

The Glenders argue that the Court should use a figure of $100,000 which, they claim, is the average value of existing homes in Linn County, Oregon. Since that figure necessarily includes many older homes, it would just as obviously not be representative of the current costof construction. There was no evidence in the record that either the value or the cost would be $100,000. The Court concludes that there is no substantial evidence in the record as to costs of construction and that, in any event, Linn County did not consider any such costs in making their decision.

Ratio.

One of the factors to be considered in making a vested rights determination is to analyze the ratio of prior expenditures to the total cost of the project.

As indicated above, this Court finds that the total cost of the project must include the estimated cost of establishing the proposed residential use. Linn County erred when it failed to consider those costs. Judge Collins indicated in Beggerstaff,however, that evidence of the total project cost (the “denominator” in the ratio) is not always needed for a determination whether the expenses that have been incurred were substantial. What is substantial in one case may not necessarily be so in another. Accordingly, and even though there is no substantial evidence of construction costs, it may nevertheless be possible to make a determination in this case.

If this Court determines that the expenses incurred were substantial in comparison to a total project cost based on a hypothetical cost per house as high as $295,000, then Linn County’s failure to include construction costs in their findings did not affect the efficacy of their decision. On the other hand, if the expenses incurred were not substantial even in comparison to a hypothetical cost as low as $100,000 per house, then the County's decision to the contrary could not be sustained even if such costs had been considered.

Linn County determined the total project cost to be $624,290. Total expenses incurred were $61,088.15. If the County had determined that 15 houses were to be constructed at an average cost of $295,000 each, the incurred expenses represented 1.2% of a total project cost of $5,049,290. At $200,000 each, expenses would be 1.68% of a $3,624,290 total. At $100,000 each, expenses would be 2.87% of a $2,124,290 total. The Court finds that, even at the lowest figure for construction costs, the expenses incurred did not represent a substantial portion of the total project cost.

Ruling.

The Court finds that Defendant Linn County erred in its application of the law and that its decision was not based on substantial evidence in the record. The decision of Linn County to grant the Glenders a vested right to continue to develop and construct this 16 lot subdivision is reversed. 

Before deciding whether to remand the case to Linn County to determine what lesser number of lots, if any, should be approved, the Court will allow the parties until August 14, 2009 to submit additional memoranda on that limited issue.

Sincerely,



Glen D. Baisinger
Circuit Judge
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