Friends of Linn County

Protecting and preserving our farms, forests, and communities

Friends of Linn County


Linn County Planning Commission

PO Box 100
Albany, OR 97321
May 12, 2009
RE: PD08-0019, Linn County Parks & Recreation: Memo on scope of hearing

Dear Members of the Commission:
At the Planning Commission hearing on April 14, 2009, Linn County Parks & Recreation Director Brian Carroll requested that the scheduled hearing be again continued.  May 12 was then set as the next hearing date.

The Planning Commission suggested that it will consider testimony on only three issues:  (1) Access and transportation related conflicts; (2) drainage issues; and (3) conflicts with agricultural uses.
State law and Linn Code provide that the Planning Commission may not limit testimony at the May 12 hearing to the three issues listed above or, indeed, in any way at all.

ORS 197.763 provides, in relevant part:

“(6)(a) Prior to the conclusion of the initial evidentiary hearing, any participant may request an opportunity to present additional evidence, arguments or testimony regarding the application. The local hearings authority shall grant such request by continuing the public hearing pursuant to paragraph (b) of this subsection or leaving the record open for additional written evidence, arguments or testimony pursuant to paragraph (c) of this subsection.

“(b) If the hearings authority grants a continuance, the hearing shall be continued to a date, time and place certain at least seven days from the date of the initial evidentiary hearing. An opportunity shall be provided at the continued hearing for persons to present and rebut new evidence, arguments or testimony. If new written evidence is submitted at the continued hearing, any person may request, prior to the conclusion of the continued hearing, that the record be left open for at least seven days to submit additional written evidence, arguments or testimony for the purpose of responding to the new written evidence.” (Emphasis added.)
LC 921.135(C) reiterates the statutory distinction between a continuance which allows for the unrestricted presentation of new evidence, arguments and testimony pursuant to subsection (E); and leaving the record open for written testimony which may be limited, pursuant to subsection (F).
Applicant requested, and the Planning Commission clearly granted, a continuance rather than simply leaving the record open for additional written testimony.
A Notice from the Planning and Building Department dated April 22, 2008 clearly states that a continuance was requested and granted:

“The Linn County Planning Commission (Commission) held a public hearing on the above referenced land use application [PD08-0019] on Tuesday, April 8 at 7:00 p.m. in the Old Armory Building on the corner of 4th Avenue and Lyon Street in Albany, Oregon.  The hearing was continued until 7:00 p.m. on Tuesday, May 13, 2008.

“The applicant has requested that the public hearing be continued until Tuesday October 14, 2008.

“The hearing is therefore continued until Tuesday October 14, 2008 at 7:00 p.m. in the Old Armory Building on the corner of 4th Avenue and Lyon Street in Albany, Oregon.
“Additional notice will be provided in the event there is a change in the scheduled hearing date.”

[Bold in original.]

The continued hearing was subsequently rescheduled to January 13, 2009; rescheduled again to April 14, 2009; and rescheduled once again to May 12, 2009.

Once the decision is made to continue the hearing, at the continuation of the hearing any person “shall be provided the opportunity to present and rebut new evidence, arguments, or testimony.”  ORS 197.763(6)(b); see Hawman v. Umatilla County, 42 Or LUBA 223 (If intervenor’s request was sufficient to trigger a continued hearing within the meaning of ORS 197.763(6)(b), then no additional prior requests by other parties were necessary to preserve those parties’ right to appear and provide testimony at the continued hearing).
Friends of Linn County gives notice that it will exercise its right to present new evidence, argument and testimony at the continuation of the initial public hearing scheduled for May 12, 2009.
Respectfully submitted,

Jim Just

President
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