Friends of Linn County

Protecting and preserving our farms, forests, and communities

Friends of Linn County


Linn County Planning Commission

PO Box 100

Albany, OR 97321

April 14, 2009
RE:  BC09-0004, Morris “nonresource” plan amendment & zone change

Dear Members of the Commission:
Friends of Linn County (FOLC) is a charitable organization whose mission is to protect, preserve, and enhance the livability and sustainability of Linn County’s farms, forests and cities.  FOLC is appearing in these proceedings on behalf of its membership in Linn County.  Mr. Just, 39625 Almen Drive, Lebanon OR 97355, is also appearing on his own behalf.

I. Introduction

This is a request for a Plan Map amendment and concurrent Zone Map amendment to change the Plan designation of a 15 -acre property from Farm/Forest to Non-Resource.  The zoning designation would change from Farm/Forest (F/F) to Non-Resource (NR-5) with a five-acre minimum parcel size.  One home site would be an allowed use on each NR-5 zoned lot or parcel.
The subject property is a rectangular parcel identified as 12S-2W-27 Tax Lot 1000 and located approximately 800 feet west of the intersection of Rock Hill Drive and South Fifth Road, on the south side of Rock Hill Drive, about one mile south of the City of Lebanon.
The subject property is developed with one single-family dwelling and a barn on the northernmost 1/3 of the property nearest Rock Hill Road. South of the dwelling site is a sloped wooded area and further south is native grassland.  Two acres have been in timber deferral since 1991.
In 1992 the subject property was partitioned from the property to the south to create two 10- and 26-acre parcels, respectively.  A property line adjustment between the two parcels in 1997 resulted in the current configuration of the property.

The properties to the west and south of the subject property are designated and zoned F/F, as is much land to the north.  Applicant states that these lands are used for pasture or “very part-time or hobby agricultural use.”  Adjoining the subject property, tax lots 1001, 1002, 1006, and 503 across Rock Hill Drive are receiving either farm or forest deferral.  Directly north of the subject property across Rock Hill Drive is a 14-acre RR-zoned property used for grass seed production and pasture.  Lands adjoining the subject property to the east are zoned R/R.
Soils, agricultural capability class, and forest productivity potential on the subject property are shown in the table below.  Data is most recent NRCS data unless otherwise noted. 

	Map #
	Soil Name
	Acres
	%
	Ag Class
	Forest Productivity

	8
	Bashaw silty clay
	4.00
	26.63
	IVw
	30 cf/ac/yr*

	34E
	Dixonville silty clay loam
	1.70
	11.35
	IVe
	157 cf/ac/yr

	79C
	Philomath cobbly silty clay
	6.93
	46.22
	VIs
	45 cf/ac/yr*

	104E
	Witzel very cobbly loam
	2.37
	15.80
	VIs
	70 cf/ac/yr*

	
	TOTAL
	15.0
	100
	
	57 cf/ac/yr average



* February 8, 1990 Office of State Forester memorandum.

The NRCS Soil Survey for Linn County Area, Oregon includes the following information about common agricultural and forestry uses supported by the soils found on the subject property.
Bashaw:  “This unit is mainly used for hay, pasture, grass seed, and spring grain.”

Dixonville:  “This unit is mainly used for small grain in the less sloping area, hay and pasture, orchards, and timber production.  * * * Trees suitable for planting on this unit include Douglas-fir and ponderosa pine.”
Philomath:  “This unit is used mainly for pasture.  * * * Much of this unit supports Oregon white oak, scattered Douglas-fir, ponderosa pine, Pacific poison oak, rose, and shrubs and grasses.”

Witzel: “This unit is mainly used for wildlife habitat.  It is also used for limited timber production and recreation.  * * * Trees suitable for planting on this unit include ponderosa pine and Douglas-fir.”

II. Criteria applicable to the request

Approval of this request requires that the applicant demonstrate that, notwithstanding the prior comprehensive plan and zoning designation, neither Goal 3 nor Goal 4 applies to the subject property.  

A. Goal 3 Agricultural lands

Goal 3 defines “agricultural land” to include:

“Agricultural land in western Oregon is land of predominantly Class I, II, III, and IV soils . . . as identified in the Soil Capability Classification System of the United States Soil Conservation Service, and other lands which are suitable for farm use taking into consideration soil fertility, suitability for grazing, climatic conditions, existing land-use patterns, technological and energy inputs required, or accepted farming practices.  Lands in other classes which are necessary to permit farm practices to be undertaken on adjacent or nearby lands, shall be included as agricultural land in any event.”

The Goal 3 definition is reiterated and expanded upon in OAR 660-033-0020(1):

“(a) ‘Agricultural Land’ as defined in Goal 3 includes:

“(A) Lands classified by the U.S. Natural Resources Conservation Service (NRCS) as predominantly Class I-IV soils in Western Oregon and I-VI soils in Eastern Oregon;

“(B) Land in other soil classes that is suitable for farm use as defined in ORS 215.203(2)(a), taking into consideration soil fertility; suitability for grazing; climatic conditions; existing and future availability of water for farm irrigation purposes; existing land use patterns; technological and energy inputs required; and accepted farming practices; and

“(C) Land that is necessary to permit farm practices to be undertaken on adjacent or nearby agricultural lands.

“(b) Land in capability classes other than I-IV/I-VI that is adjacent to or intermingled with lands in capability classes I-IV/I-VI within a farm unit, shall be inventoried as agricultural lands even though this land may not be cropped or grazed.”

OAR 660-033-0030 requires that agricultural land be protected and directs how the inventory of agricultural land is to be conducted:

“(1) All land defined as "agricultural land" in OAR 660-033-0020(1) shall be inventoried as agricultural land. 

“(2) When a jurisdiction determines the predominant soil capability classification of a lot or parcel it need only look to the land within the lot or parcel being inventoried. However, whether land is "suitable for farm use" requires an inquiry into factors beyond the mere identification of scientific soil classifications. The factors are listed in the definition of agricultural land set forth at OAR 660-033-0020(1)(a)(B). This inquiry requires the consideration of conditions existing outside the lot or parcel being inventoried. Even if a lot or parcel is not predominantly Class I-IV soils or suitable for farm use, Goal 3 nonetheless defines as agricultural "lands in other classes which are necessary to permit farm practices to be undertaken on adjacent or nearby lands." A determination that a lot or parcel is not agricultural land requires findings supported by substantial evidence that addresses each of the factors set forth in OAR 660-033-0020(1). 

“(3) Goal 3 attaches no significance to the ownership of a lot or parcel when determining whether it is agricultural land. Nearby or adjacent land, regardless of ownership, shall be examined to the extent that a lot or parcel is either "suitable for farm use" or "necessary to permit farm practices to be undertaken on adjacent or nearby lands" outside the lot or parcel. 

“(4) When inventoried land satisfies the definition requirements of both agricultural land and forest land, an exception is not required to show why one resource designation is chosen over another. The plan need only document the factors that were used to select an agricultural, forest, agricultural/forest, or other appropriate designation. 

“(5) More detailed data on soil capability than is contained in the U.S. Natural Resources Conservation Service (NRCS) soil maps and soil surveys may be used to define agricultural land. However, the more detailed soils data shall be related to the U.S. Natural Resources Conservation Service (NRCS) land capability classification system.” 

Goal 4 defines forest lands:

“Forest lands are those lands acknowledged as forest lands as of the date of adoption of this goal amendment.  Where a plan is not acknowledged or a plan amendment involving forest lands is proposed, forest lands shall include lands which are suitable for commercial forest uses including adjacent or nearby lands which are necessary to permit forest operations or practices and other forested lands that maintain soil, air, water and fish and wildlife resources.”

The inquiry under Goal 4 is not limited to whether the soils on the subject property are suitable for commercial forest uses.  Adjacent or nearby lands which are necessary to permit forest uses on forest soils are also forest lands protected by Goal 4.  This includes adjacent or nearby lands on the subject property itself.  If soils suitable for commercial forest uses are found on the subject property, and if those soils are intermingled with non-forest soils so that the non-forest soils must be inventoried as forest lands to enable forest use of the forest soils, the non-forest soils and the entirety of the subject property must be inventoried as forest land.

OAR 660-006-0010 requires that the forest inventory include a determination of forest capability expressed as cubic feet per acre per year:

“Governing bodies shall include an inventory of “forest lands” as defined by Goal 4 in the comprehensive plan. * * * [T]his inventory shall include a mapping of average annual wood production capability by cubic foot per acre (cf/ac). If site information is not available then an equivalent method of determining forest land suitability must be used. * * *”
OAR 660-006-0005(2) sets forth a priority of forest productivity data sources.  OAR 660-006-0005(2) also authorizes the use of alternative data sources under specified circumstances, but specifies the required methodology and requires that the alternative data be reviewed and approved by the Oregon Department of Forestry (ODF).

““Cubic Foot Per Acre” means the average annual increase in cubic foot volume of wood fiber per acre for fully stocked stands at the culmination of mean annual increment as reported by the USDA Natural Resource Conservation Service (NRCS) soil survey information, USDA Forest Service plant association guides, Oregon Department of Revenue western Oregon site class maps, or other information determined by the State Forester to be of comparable quality. Where such data are not available or are shown to be inaccurate, an alternative method for determining productivity may be used. An alternative method must provide equivalent data as explained in the Oregon Department of Forestry’s Technical Bulletin entitled “Land Use Planning Notes Number 3 dated April 1998” and be approved by the Oregon Department of Forestry.”
III. Analysis

A. The applicant has not established that the subject property is not predominantly composed of land suitable for agriculture or forestry.

The Linn County Comprehensive Plan (Plan) recognizes that a F/F designated property may support both farm and forest uses.  LC 905.320(B) provides:
The Comprehensive Plan encourages the use of Farm/Forest lands for resource purposes.  Permitted land uses in the Farm/Forest areas include timber production, agriculture and livestock grazing.

The applicant has approached the inquiry into the capability of the land as if agricultural and forest suitability are separate factors that may be addressed independently of each other.  Plan 905.930(C) specifically requires that “all of the resource land definition factors” be considered together:
“Soils maps can be an initial screening tool used to identify potential non-resource lands, but further study considering all of the resource land definition factors is required as part of an application to change a plan designation.”
Similarly, Plan 905.960 allows for redesignation “when detailed and factual evidence shows that the lands are not farm or forest lands.” 
The applicant must consider both agricultural and forest capability, and establish that the subject property is not lands suitable for a combination of agricultural and forest uses.  

Applicant has not undertaken the required inquiry or established that the subject property is not resource land protected by Goals 3 and 4.  Rather, applicant asserts the woodlot area is “too small in itself” to be considered a good resource site.  Applicant must consider potential forest suitability of areas on the subject property in conjunction with potential agricultural suitability of other areas.
Neither Goal 4 nor OAR Chapter 660 Division 6 establish a productivity threshold for “lands suitable for commercial forest uses.”  LUBA has rejected a finding that Goal 4 did not apply to land simply because it had an average productivity of only 63 cf/ac/yr.  Waugh v. Coos County, 26 Or LUBA 300, 314 (1993).  LUBA has held that evidence showing a property could produce only 48.48 cf/ac/yr is not sufficient to support a conclusion that the property was not “suitable for commercial forest uses.”  Dept. of Transportation v. Coos County, 35 Or LUBA 285, 294 n 5 (1998), rev’d on other grounds 158 Or App 568, 976 P2d 68 (1999).  ODF considers 20 cf/ac/yr as the productivity threshold for commercial forest land.
  While ODF’s position does not establish a legal standard, it is compelling evidence that land capable of producing in excess of 20 cf/ac/yr is forest land protected by Goal 4.
Published, ODF-approved forest productivity data establishes that the subject property is capable of producing 57 cf/ac/yr of wood fiber.  Therefore the subject property is forest land protected by Goal 4.  The requested plan and zoning map amendments may not be approved.
B. The applicant has not established that the subject property is not agricultural land.
1. Applicant has not established that the subject property is not suitable for farm use.

The applicant has not addressed compliance with in OAR 660-033-0020(1)(a)(B) or 660-033-0030(2) or established that the subject property is not predominantly composed of Class I-IV soils or land “otherwise suitable for farm use.” 

The NRCS Soil Survey states that over 30% of the soils on the subject property are Class IV soils. If another 20% of the soils on the property are suitable for farm use, the subject property is agricultural land protected by Goal 3.
NRCS data shows that 75% of the soils on the subject property are commonly used for farm uses including hay, pasture, grass seed, and grain.  Applicant has not explained why the soils on the subject property are not similarly suitable for farm use.

2. Applicant has not explained why the subject property is not suitable for farm use in conjunction with adjacent or nearby lands.
OAR 660-033-0030 explains that “Goal 3 attaches no significance to the ownership of a lot or parcel when determining whether it is agricultural land” and requires that adjacent and nearby land be considered in determining whether land is suitable for farm use.  Applicant has not explained why the subject property could not be put to farm use in conjunction with the adjacent or nearby parcels currently in resource use and receiving farm or forest deferral, including the parcel to the south from which the subject property was partitioned in 1992 and from which the subject property acquired five acres of land in 1997.

3. Applicant has not explained why the subject property is not necessary to permit farm practices to be undertaken on adjacent or nearby lands.

The Goal 3 definition of agricultural lands includes “lands in other classes which are necessary to permit farm practices to be undertaken on adjacent or nearby lands.” A determination that a lot or parcel is not agricultural land requires findings supported by substantial evidence that addresses each of the factors set forth in OAR 660-033-0020(1).

Applicant has not adequately described agricultural activities taking place on adjacent and nearby lands or explained why removing the subject property from the agricultural land inventory would not interfere with those farm practices.
C. The applicant has not established that the subject property is not forest land.

Applicant has not addressed compliance with OAR 660-006-0010 or 660-006-0005(2) or provided forest capability information expressed as cf/ac/yr.  

Applicant has not met his burden of proof to establish that the subject property is not forest land protected by Goal 4.  Applicant must provide an evaluation of the subject property that establishes the potential forest productivity of the property measured in cf/ac/yr.  Applicant must rely on ODF-accepted data sources or, if such data is not available, must use an alternative method providing equivalent data as explained in the Oregon Department of Forestry’s Technical Bulletin entitled “Land Use Planning Notes Number 3 dated April 1998” and approved by the Oregon Department of Forestry.
IV. Conclusion
Applicant has failed to establish that the subject property is not resource land protected by Goals 3 and 4.  
Published, ODF-approved forest productivity data establishes that the subject property is capable of producing 57 cf/ac/yr of wood fiber.  Therefore the subject property is forest land protected by Goal 4.  The requested plan and zoning map amendments may not be approved.

Friends of Linn County and other parties whose addresses appear in the first paragraph of this letter request notice and a copy of any decision and findings regarding this matter.

Respectfully submitted,

Jim Just

President
� The Staff Report assigns this unit a productivity of “zero,” apparently relying on the lack of an NRCS forest productivity rating for the unit.  However, lack of site index or cf/ac/yr productivity for soils on the subject property is not substantial evidence that those soils are not potentially productive for forest tree species.  Wetherell v. Douglas County, 50 Or LUBA 275 (2005), aff’d in part, rem’d in part 204 Or App 778, 132 P3d 50 (2006), aff’d in part, rev’d in part, 342 Or 666, ___ P3d ___ (2007).


The Staff Report also assigns a cf/ac/yr productivity of 115 and 108 for the Dixonville and Witzel units, respectively, based on the text descriptions of the soil units in the published July, 1987 Soil Conservation Service Soil Survey for Linn County Area; the table “Woodland Management and Productivity” gives only the site index for the listed soil units.  The table above uses the most recent NRCS productivity data.  Using staff productivity data for the rated soils plus the State Forester data for the unrated soil would yield an average productivity of 58.6 cf/ac/yr.


� See Appendix A


� See ODF letter dated November 21, 2008, from David Mormon, Director, Forest Resources Planning Program, to Kent Howe, Lane County Land Management Division, Appendix A-9.
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