Petition for a Rule

Land Conservation and Development Commission

In the Matter of Adopting a New Goal   )   


Petition for Goal

To Address Sea Level Rise     
    )


Under ORS 197.225 and 183.390






    )

1.  Petitioner is Oregon Shores Conservation Coalition.  Petitioner’s address is, PO Box 1344 Depoe Bay, OR  97341.

2.  Petitioner’s mission statement provides:


“In Oregon, the beaches belong to the people.  As part of Oregon’s tradition of 
environmental stewardship, the Oregon Shores Conservation Coalition serves as the 
guardian of the public interest for Oregon’s coastal region. Oregon Shores is dedicated to 
preserving the natural communities, ecosystems and landscapes of the Oregon coast 
while conserving the public’s access. Oregon Shores pursues these ends through 
education, advocacy, and engaging citizens to keep watch over and defend the Oregon 
coast.” 

3.  Petitioner proposes the adoption of a new goal requiring planning for mitigation of sea level rise resulting from climate change as shown in Attachment A.
4.  Persons interested in this rule include coastal property owners, State, county and city parks users, beach users, fishermen, seafood consumers, conservationists, and members of Oregon Shores.  These persons will be directly affected by sea level rise, which is one consequence of climate change caused by the release of greenhouse gas emissions.

5.  Petitioner believes that the following entities will have a particular interest in this new Goal:

The Oregon Department of Energy, the Office of Sustainability, The Oregon Global Warming Commission, The Oregon Department of Parks and Recreation, the Oregon Department of State Lands, the Oregon Coastal Zone Management Association, 1000 Friends of Oregon, The Sierra Club, Blue Oregon, Surfrider, all of the nine counties and all of the cities along the Oregon Coast and Columbia River, Oregon Coast Visitors Association, Oregon Lodging Association, the Pacific States Marine Fisheries Commission, the Hatfield Marine Science Center, The Big Look Task Force, the Confederated Tribes of the Grand Ronde, Tribal Council, the Confederated Tribes of the Coos, Lower Umpqua, and Siuslaw Indians, the Coquille Indian Tribe, the Confederated Tribes of Siletz Indians, Oregon State University’s College of Oceanography and Atmospheric Sciences, and the University of Oregon’s Oregon Institute of Marine Sciences program at Charleston.

6.  This Goal, as a form of administrative rule, (that is, an amendment to OAR 660-015-0010) is necessary to meet the requirements of 2007 Or Laws Ch. 907 §2(2) which requires “State and local governments, businesses, nonprofit organizations and individual residents . . . [to] prepare for the effects of global warming and by doing so, prevent and reduce the social, economic and environmental effects of climate change, including sea level rise, increased storm surge as well as increased intensity of storms and the waves generated by those storms.
7.
In addition to the requirements of 2007 Or Laws ch. 907, §2(2), the reasons for adoption of this new Goal include the following:


a.
Extent of Sea Level Rise.  In  its 2007 Fourth Assessment Report, the Intergovernmental Panel on Climate Change stated that “warming of the climate system is unequivocal” and indicates that a sea level rise of .59 meters is likely this century.  This prediction does not take into account the impact of changes in ice sheet flow, including the melting of the polar or Greenland ice sheets.  Less reticent scientists suggest that, with rapid ice sheet loss, sea levels could rise by several meters in the next century.
  Rune Graverson of Stockholm University indicates an energy transfer may be melting northern ice faster than anticipated.
  In a winter storm, with the right wind and a high tide, the rise is multiplied several times.
  In Oregon, the Oregon Department of Energy has concluded that “a rise in sea level could threaten beaches, sandy bluffs and coastal wetlands. Coastal towns could experience more flooding, causing increased damage to roads, buildings, bridges and water and sewer systems.”
  


Dr. Jonathan Allan of the Oregon Department of Geology and Mineral Industries (DOGAMI) has undertaken significant work in reviewing the effects of high water levels on stability of beaches and coastal bluffs.  Dr. Allan’s research indicates that, in the absence of changes in sediment supply, the public beach will erode landward between 33 and 66 feet due to sea level rise and higher sea level rise could cause erosion of up to 100 feet or more of the beach.
  Such a significant landward erosion of the public beach will have dramatic impacts on public and private property throughout Oregon’s coast.


Increased tidal elevations from sea level rise will affect the extent and nature of Oregon’s estuaries and associated wetlands with a landward transgression of the upper extent of tidal influence.  An increasing mean tidal elevation concurrent with rising sea level will have significant implications for dikes, levees, and associated drainage infrastructure that have enabled agriculture, housing, and commercial uses of former estuarine wetlands.  Oregon has no policy framework for addressing the impacts of a rise in mean tidal elevation in coastal estuaries and rivers subject to tidal influence.


b.
Existing State Policy on Global Warming.  The Legislature has stated as State policy that:  “State and local governments, businesses, nonprofit organizations and individual residents . . . prepare for the effects of global warming and by doing so, prevent and reduce 
the social, economic and environmental effects of global warming.”
  The Oregon strategy for dealing with these issues is two-fold: (1) do Oregon’s part in reducing greenhouse gases, and 2) adapt to predicted impacts.  However, the adaptation to climate change, particularly important for the Oregon coast, is not being addressed in any meaningful way at this time.

c.
Temperature Rise and Acidification. Sea level rise is not the only consequence of climate change on Oregon’s ocean ecosystems.  Sea water is warming and is expected to continue to do so, enhancing thermal stress for many marine organisms.  Increases in the amount of carbon dioxide in the atmosphere are also causing sea water to become more acidic, making it more difficult for marine plants or animals to make their calcareous shells or skeletons.  Molluscs (oysters, clams, snails), echinoderms (sea urchins, sea stars), arthropods (crabs), and phytoplankton (microscopic plants) are among those at risk from more corrosive waters.  The decline or absence of these creatures is expected to cause disruption to the food web in Oregon’s estuaries and coastal waters and will have significant effects on property owners and businesses that rely on Oregon’s estuaries.

d.
Current Assessments and Protections.   The U.S. has begun to assess the implications of continued rise in Greenhouse Gases.
  As long ago as1989, the Oregon Department of Energy examined the consequences of sea level rise.
  Oregon’s Parks and Recreation Department has also started to consider these implications.
  Oregon generally provides public access and prevents building below a vegetation line that is 16 feet above current sea level along the coast.
  Oregon through the Land Conservation and Development Commission (LCDC) has adopted a coastal shorelands goal,
 a beaches and dunes goal,
  and an estuaries goal.
   While these goals provide a framework for dealing with these areas, they are based on Federal Emergency Management Agency (FEMA) type analyses (e.g., 100 year floods) and not on global warming events.  In addition, Oregon, with certain exceptions, specifies that “New essential facilities . . . and new special occupancy structures . . . may not be constructed in the tsunami inundation zone . . . . (this restriction will also) apply to buildings with a capacity greater than 50 individuals for every public, private or parochial school through secondary level and child care centers.”
  Again this legislation addresses the consequences of a subduction earthquake and the resulting Tsunami, but it does not address the consequences of global warming and sea level rise. 


e.
Future Trends.  Studies over the past decade have shown that there is a difference in subsidence and uplift rates on different parts of the Oregon Coast.  For example, the north central coast may experience greater than average projected net change in sea level.

8.  This Goal does not overlap, duplicate or conflict with any state, federal or local regulation that petitioner has identified.

Wherefore, petitioner requests the Land Conservation and Development Commission to adopt the proposed Goal.


Dated as of July 15, 2008.




OREGON SHORES CONSERVATION COALITION





By_________________________________________






President

Attachment A

 Proposed Goal

Goal 20

Climate Change – Sea Level Rise

Amendment to OAR 660-015-0010

To create and implement mechanisms to anticipate and adapt to the effects of sea level rise.

Sea level rise includes the following kinds of consequences: inundation of land and structures, storm surge beach and cliff erosion, salt water intrusion into estuaries and impacts on species.

The objectives of this Goal include reducing the hazard to human life and property; minimizing the adverse effects upon water quality, species, and fish and wildlife habitat; and protecting and restoring the resources and benefits of Oregon’s beaches, dunes, estuaries, shorelands and coastal lowlands, all of which will be impacted by sea level rise.

Programs to achieve these objectives shall be developed by local, state, and federal agencies having jurisdiction over coastal beaches, dunes, estuaries, shorelands and coastal lowland areas that will or may be affected by anticipated sea level rise. 

Inventory and Plan Requirements 

1.
Not later than 18 months after adoption of this Goal, DLCD, DOGMI and other agencies shall provide local governments with maps, detailed topographic maps, inundation models, aerial photos, and other information upon which to assess vulnerability and risk; during this period LCDC shall adopt rules to set standards for vulnerability and risk assessments, requirements for an adaptation plan, and policies to accommodate increasing tidal elevations in coastal shorelands.

2.
Not later than 36 months after the adoption of this Goal, local governments and state agencies, in accordance with rules issued by LCDC, shall complete an assessment of vulnerability to atmospheric greenhouse gas concentration increases and associated global and regional warming, sea level rise, and storm surge increase.


3.
Not later than 48 months after adoption of this Goal, each local government and affected state agency shall adopt an adaptation plan as an amendment to the comprehensive plan that will adopt strategies for adaptation and mitigation that will minimize risk to human life, coastal property and natural resources and provide how the adaptation and mitigation strategies will be put into effect.

Until an affected  state agency adopts rules implementing this Goal or until a coastal city or county implementation plan is acknowledged, the applicable minimum planning standards for these governmental units shall be:

1.
A minimum of a  1.94 foot rise in sea level by 2100 as predicted by the International Panel on Climate Change.  

2.
A 100 year storm surge of 53 horizontal feet. 

These standards shall also be a part of Oregon’s Coastal Zone Management Plan and all federal actions within the coastal zone shall be consistent with the standards.  

Within 30 days after each fifth year after the date of adoption of this goal, the Oregon Global Warming Commission shall examine the latest scientific information available and restate these planning standards, as well as adopt any additional necessary standards, to match what it deems to be reliable scientific forecasts and predictions at the time of restatement.  All affected local governments and agencies shall revise their plans and standards within eighteen months after the date of the restatement.  Failure to revise such plans and standards by the time specified shall be deemed a moratorium on issuance of further permits or approvals in the coastal zone by such local government or affected state agency until the revised plans and standards are revised and acknowledged by LCDC.

Based on predictions contained herein, within six months of the date of adoption of this goal the Oregon Department of Geology and Mineral Industries (DOGAMI) in coordination with the Oregon Office of Emergency Management shall identify and publish maps with two lines representing the highest predicted storm surge for a twenty five year period (25 year Surge Line) and for a 100 year period (100 year Surge Line) along the entire Oregon Coast. DOGAMI shall review and revise the Surge Lines not later than once every five years and, after each revision, DOGAMI shall publish new Surge Lines.

State regulations that serve as the basis for permit issuance, land use plans, implementing actions and permit reviews shall include consideration of the impacts of then- anticipated sea level rise on all human structures and land form changes, including but not limited to, jetties, rip rap, dikes, groins and other structures designed to regulate waters.  They shall also include consideration of such structures on coastal hazards, including without limitation, erosion, beach sand replenishment and movement, and induced geological changes.   Plans shall identify anticipated impacts on private property from sea level rise, including without limitation, riparian ownership impacts, reliction, accretion, and avulsion.   Because of the consequences to beach and bluff areas, the Oregon Department of Transportation shall avoid shoreline protective structures, such as riprapping, and other devices to stabilize roadways seaward of the 100 year Surge Line and shall develop and implement a multi-year plan to move state highways (including Highway 101) and state funded local roadways landward of the 100 year Surge Line.  

LCDC shall establish a program of transferable development rights (TDRs) for areas affected by this Goal.  The program shall ensure a fair and equitable system of compensation for property owners affected by sea level rise and shall ensure adequate locations to use the TDRs.  The program shall provide TDRs to property owners as described below, and those TDRs shall be assigned a unit value.  LCDC shall require that areas within urban growth boundaries throughout the state be available for use of these rights and local governments shall designate areas allowing increased density based on development rights.  The units may be used by any person who acquires them to increase such density.  The TDRs created by this program shall be freely transferable.

Where plans and standards dictate that private property cannot be developed because of anticipated sea level rise or wave surge, and the property has not been significantly damaged by seal level rise, the owners of such property are eligible for TDRs.  The amount of TDRs shall be based on an assessment of the development rights and value over the next 25 years adjusted for the likelihood of damage from natural disasters or processes, and will take into consideration any appraisal or other credible evidence of value offered by the private property owner.    Notwithstanding the TDR program and ORS 215.130, once private property seaward of the 25 year Surge Line has been significantly damaged (as defined in the TDR program) by a wave surge or other natural event related to sea level rise, the property shall be deemed relicted under Oregon law and shall not be redeveloped.  

Outside urban growth boundaries, owners of land that is seaward of the 25 year Surge Line, within a diking district and actively farmed are eligible for TDRs.  The amount of TDRs shall be roughly proportional to the value of the land after inundation, less any compensation received as a result of wetland mitigation banking.  The development rights shall be usable within urban growth boundaries that have been designated for receipt of such development rights.  

For purposes of defining the ocean shore in ORS 390.065, if the 25 year Surge Line falls inland from the Ocean Shore as defined in ORS 390.065, then the 25 year Surge Line shall be deemed the landward line of established upland vegetation.   

No state agency shall insure, guarantee or expend monies, directly or indirectly, to develop, construct or re-construct structures, infrastructure or public facilities that are seaward of the 100 year Surge Line.

� 	Galpern, Daniel, Climate Change 101: Urgency and Response, 23 J. Envtl. Law and Litigation 206, 2008.


� See Oregonian, January 3, 2008, p. A4 – news story on a recent report by Rune Graversen, et al, in the Magazine Nature.


� http://www.newportnewstimes.com/articles/2007/03/14/news/news05.txt; see also work by Jonathan Allan of DOGAMI’s Newport, Oregon office. 


� http://egov.oregon.gov/ENERGY/GBLWRM/climhme.shtml


� � HYPERLINK "http://www.oregon.gov/LCD/OCMP/docs/General/Allan_Workshop_101707.ppt#256,1" ��http://www.oregon.gov/LCD/OCMP/docs/General/Allan_Workshop_101707.ppt#256,1� (or http://www.oregongeology.com/sub/projects/ccig/OR_ccig_mtg_072706.pdf), Extreme Storms, El Niños, and Sea Level Rise Due to Earth’s Changing Climate:  The Changing Face of the Oregon Coast 





� 2007 Or Laws Ch 907 §§2(2) (HB 3543).  


� E.g., 42 USC §13381.


� E.g., Report of the Oregon Department of Energy on Global Climate Change Effects on Tillamook Bay (1989).


� See the presentation of Laurel Hillman of the Oregon parks and Recreation Department to the commission.  


� ORS 390.770 et seq.


�� HYPERLINK "http://www.oregon.gov/LCD/docs/goals/goal17.pdf" ��http://www.oregon.gov/LCD/docs/goals/goal17.pdf� 


� � HYPERLINK "http://www.oregon.gov/LCD/docs/goals/goal18.pdf" ��http://www.oregon.gov/LCD/docs/goals/goal18.pdf�


�� HYPERLINK "http://www.oregon.gov/LCD/docs/goals/goal16.pdf" ��http://www.oregon.gov/LCD/docs/goals/goal16.pdf� 


� ORS 455.446(1)(a).  Essential facilities include hospitals, fire and police stations, fire suppressant facilities, emergency vehicle garages, certain standby power and communications facilities.  ORS 455.447(1).   


� 	Lawler J. J., M. Mathias, A. E. Yahnke and E. H. Girvetz. 2008.  Oregon’s Biodiversity in a Changing Climate.  Report prepared for the Climate Leadership Initiative, University of Oregon.





