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Linn County Board of Commissioners
c/o Deborah Pinkerton
PO Box 100
Albany, OR 97321
February 4, 2010
RE:  BC09-0002, Frank Walker & Associates comp plan map/zoning map amendment & exceptions to goals 3, 4 & 14

Dear Commissioners:
Friends of Linn County (FOLC) is a charitable organization whose mission is to protect, preserve, and enhance the livability and sustainability of Linn County’s farms, forests and cities.  FOLC is appearing in these proceedings on behalf of its membership in Linn County.  Mr. Just, 39625 Almen Drive, Lebanon OR 97355, is also appearing on his own behalf.
The purpose of this letter is to address the argument of the applicant that an exception to Goal 14 is not necessary under LUBA’s holding in Oregon Shores Conservation Coalition v. Curry County, __ Or LUBA __ (LUBA No. 2006-218 and 2006-219, 03/20/2007).

In Oregon Shores, petitioners challenged Curry County’s adoption in 2006, in a legislative proceeding, of plan and zoning ordinance amendments establishing an RR-2 zoning district and adopting criteria for applying the new zoning designation.  The new provisions explicitly required an exception to Goal 14 to zone property RR-2, no matter what the property’s previous designation.

Petitioners argued that in amending its zoning ordinance, the county was also required to amend its zoning ordinance to comply with OAR 660-004-0040, which was adopted by LCDC in 2000.

LUBA affirmed the county’s decision, holding that nothing in OAR 660-004-0040 required the county to update its zoning ordinance to be consistent with the new rule.  

All LUBA did in its decision was say that the county was not required to amend acknowledged portions of its code while amending other unrelated provisions.  The issue of whether a RR-10 zoned parcel could be rezoned RR-5 without an exception was not before the Board.  LUBA correctly explained there is nothing in the rule that requires that the county update its zoning ordinance to be consistent with the new rule.  LUBA did not hold that the county, in a quasi-judicial proceeding, could rezone an existing RR-10 parcel to RR-5 without addressing OAR 660-004-0040 and taking an exception. 
LUBA explicitly explained that an exception to Goal 14 was required when establishing a new rural residential area with a minimum parcel size smaller than 10 acres:

“For rural residential areas designated after the effective date of OAR 660-004-0040, OAR 660-004-0040(7)(i) requires a minimum lot or parcel size of two acres. Any lot sizes between 10 acres and 2 acres must be justified by an exception to Goal 14. 
Oregon Shores at slip op 3.
IV. Conclusion

Applicant has misconstrued LUBA’s opinion and holding in Oregon Shores.  As LUBA clearly explained, For rural residential areas designated after the effective date of OAR 660-004-0040, OAR 660-004-0040(7)(i) requires that any lot sizes between 10 acres and 2 acres must be justified by an exception to Goal 14. 

Friends of Linn County and other parties whose addresses appear in the first paragraph of this letter request notice and a copy of any decision and findings regarding this matter.

Respectfully submitted,

Jim Just

President
Friends of Linn County


Protecting and preserving our farms, forests, and communities
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